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SUMMARY

These Reply Comments are submitted by Conccrncdf Municipalities representing directly or
indirectly literally almost every city and county in the U.S., with ﬁ population of approximately 260 million
people located in all fifty states.

The three Petitions in this matter deal with specific situations in three cities in Ohio. However, the
providers’ comments provide no information on matters in th;ese three cities. Instead, the providers’
comments attempt to convert this case into a notice of proposed rulemaking on right of way matters and tum
this Comumission into a Federal Franchising Authority and Fedc;ral Right of Way Management Authority
for highways nationwide. Congress did not grant this authonty to the Commission (see below). The
providers’ comments should have been filed in this Commission’s 1999 Notice of Inquiry on Right of Way
Management matters. I |

Relatedly, this Commission and the courts have said repea;tedly that the proper way to proceed under
Section 253 is first to determine whether there is a “prohibilioﬁ or cffective prombition” on entry under
Section 253(2). Then, and only then, does the analysus proceed to:whether the matter is protected by Section
253(b) ot (¢). The providers improperly ignore this consistent (Qnd correct) construction of Section 253 in
their effort to turn the Comnission into a Federal Right of Waj Management Authority.

Because the provider comments did not relate in any wa:y to City Signal or the three communities
in Ohuo (but instead described their claimed experiences clscv‘.vhere), they do not support the essential
predicate for Section 253, namely that there has been a prohibition or effective prohibition on entry in this
case. Thus, thc key requirement for application of Section 253 has not been met or advanced by the

providers’ comments.

Concerued Municipalities Reply Comments
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The three instant disputes involve where a"hne is to be placed in the right of way, and thus
indisputably relate to right of way management mattcrs They (hus fall within Section 253(c) of the Act
where Congress has expressly denied this Commission junsdiction (and instead has left matters to the
Federal District Courts). The providers impermisgibly attempt to ;:onvert aright of way management matter
under Section 253(c) into a cJaimed “delay” in issuing approval under Seciion 253(b) so as to bring these
cases within the Commission’s jurisdiction. This is‘ not allowcd;.

Concerned Municipalities call this the “truculent two-yeaf old” approach where the providers believe
that if they say “no” to any city right of way management or compensation requirement long enough, they
can create a delay, which (they claim) then gives this Commissiog jurisdiction under Section 253(b). Thus,
the providers attempt to read Section 253(c) out of the Act and sﬁbvcrt the congressional intent, which was
crystal clear — this Commission is denied jurisdiction over righit of way management and compensation
marters. The providers cannot create Commission jurisdiction s;imply by r:fusing to agree to right of way
management or compensation matters. | |

For the Commission’s information, Concerned Mu:u'&palitics show that any claimed “delay”
problems are minuscule (for example, compared t§ t;vcr 30,000 Emum'cipal'lties nationwide) and that many
claimed delays are self inflicted or caused by provider incompétence. This includes providers providing
incomplete information, applying for permits for streets that are not even located w1thm the municipality
in question (!) and knowing little and caring less about local and state law application requirements.

The (erroneous) information provided by the various providers on the claimed cost of
undergrounding is not relevant to these matters which involve the specific costs City Signal would incur for
the five specified locations in Cleveland Hdghts'anq similar locations in Wickcliffe and Pepper Pike. Itis

| ‘

the cost of undergrounding in these specific situan'qns, not gcnéralized (bt incorrect) statements of cost,
| ‘

that are at issue in this matter. /

Concerned Muaicipalities Reply Comments i
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Concerned Municipalities would point outthat the providers’ claimed sost information is misleading.
For example, their figures grossly understate the cost of aerial construction (often in the range of $20,000
to $30,000 per mile); ignore the fact that undergrounding costs can be as low as in the mid to low $20,000
per mile (such as By using various low cost alternatives, e.g., fiber lines and sewers, or plowing lines
underground). Industry commentators also focus on only the gu_qﬂ cost of line installation and ignore “life
cycle” costs where underground lines have an advantage because underground lines are not as subject to
maintenance and replacement costs due to the ravages of weather, winter ¢torms, lightning, falling trees,
over height trucks, fires and automobiles bringing down utility poles as aerial lines. Finally, the providers’
comparison of the cost of installation of the incumbent’s acrial copper lines versus the provider’s
underground fiber lines is ludicrous because it fails to take into ;écomt the vast different in bandwidth or
carrying capacity between the two. If cost without performance was the reevant critena, airplanes would
still be fabric covered biplanes and we would still be driving Me‘)dcl T’s.

On the cost issue, City.Sigua.l’ 8 lines extend throughout a large arca (according to its Comments, all
of Northeast Ohio, which extends at least a hundred miles north to south and a hundred miles east to west).
It is a certaioty that City Signal has agreed to place its lines underlground at various places in this large érca.
To the extent it bas done so it has demonstrated that the costs of Qndergrounc'ﬁng are not prohibitive. Inthis
regard, the Federal courts have recently rejected several recent Section 253 claims by providers expressly
due to evidence that the provider, in fact, had agreed to the restriction it lar2r decided to challenge. These
cases show that it is desirable, if not necessary, to have a contested case hearing to investigate City Signal’s
undergrounding agreements clsewhere because they will likely show that the claimed *“cost prohibition” does
not exist.

Finally, requiring new and rebult utility lines to be plaéed underg:round is competitively neutral,
nondiscriminatory and promotes the public safety and welfare. Most downtown areas and commercial areas

Concerned Municipalities Reply Comments
February 14, 2001 CS 00-253, 254, 255 i
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have utility lines underground specifically to protect the public s“afcty and welfare from the hazard caused
by falling poles and wires — the more lines on the poles the lower they are on the pole and the greater the
risk they will sag and be snapped by a passing truck propping the ;poles and live wires into the streets. This
is a basic reason lines are placed underground. ‘

“Progressive undergrounding” (requiring new and rebuilt lines to go underground) is an appropriate
municipal response to the problems caused by aenal lines — it costs less only to underground lines as they
are rebuilt or replaced (rather than requiring lines to be place‘fi underground today and later incur the
additional expense of replacing them). Progressive undergrounding lets miwket forces operate so that the
lines that get placed underground first are those that have the lﬁgl;est return (2.8., reach the most customers)
or arc least expensive to place underground. Progressive ‘;undergroumding defers the expense of
undergrounding and si:reads it over many years, thus consewiné telecomr:unications provider funds. At
the same time progressive undergrounding prevents the construétion of adlditional aenal lines that would
only make the problem worse.

Even a progressive undergrounding policy will generally affect an incumbent provider more than
new providers because the incurnbent not only has to replace o]cf or deteriorated lines but (as the providers
admitin their comments) the incumbents are engaged in aunassivei upgrade o f'their facilities to compete with
the new providers.

The new providers, in fact, are seeking a competitive Mgg by having this Commussion adopt
a federal policy requiring all utility lines to bg placed underground at t:¢ same time, thus forcing the

incumbents to encourage large costs.

Concerned Municipalities Reply Comnents
February 14,2001 CS 00-253, 254, 255 iv
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Before the f
FEDERAL COMMUNICATIONS COMMISS[ON
Washington, D.C. 20554

In re City Signal Communications, Inc. Petition for Declaratbry ) CS Docket No. 00-253
Ruling Concerning Use of Public Rights of Way for Access to )
Poles in Cleveland Heights, Ohio . )

In re City Signal Communications, Inc. Petition for Declaratory ) CS Docket No. 00-254
Ruling Concerning Use of Public Rights of Way for Access to )
Poles in Wickliffe, Ohio )

In re City Signal Communications, Inc. Petition for Declaratory ) CS Docket No. 00-255
Rulmg Concerning Use of Public Rights of Way for Access to )
Poles in Pepper Pike, Ohio ) )

REPLY COMMENTS OF
CONCERNED MUNICIPALITIES

L INTRODUCTION

Concerned Municipalities (“Concerned Municipalities™)', by their attorneys, hereby file

'Concerned Municipalities consist of the following municipalities :nd municipal organizations:

National:
Alabama:
Arizouna:

California:

Colorado:

Florida:
Ilinois:
-Michigan:

National Association of Counties, National League of Cities

City of Auburn ‘

City of Mesa 5

City of Cerritos, City of Concord, Impenal County

City and County of Denver, City of Lakewood, and Greater Metro
Telecommunications Consortium consxstmg of Adams County, Arapahoe County,
City of Arvada, City of Aurora, City of Bmghton City of Broomfield, City of Castle
Rock, City of Cherry Hills Village, City of Commizrce City, City and County of
Denver, Douglas County, City of Edgewater, City of Englewood, Town of Erie, City
of Glendale, City of Golden, City of Greenwood Village, City of Idaho Springs,
Jefferson County, City of Lafayette, City of Lakewood, City of Littleton, City of
Northglenn, Town of Parker, City of Sheridan, City of Thornton, City of
Westminster, City of Wheat Ridge j

City of Coral Gables, City of Tallabassee

City of Clucago, City of Batavia, Village of Lisle, City of Marshall

City of Detroit, Ada Township, Alpine Township, City of Belding, City of Cadillac,
Coldwater Township, City of Coopersville, City of East Lansing, Genesec Charter
Township, Grand Rapids Charter Township, Holland Charter Township, City of
Kalamazoo, City of Kentwood, Laketown Township, City of Livonia, City of

l
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reply comments in the three above-captioned proceedings. Concemed Municipalities represent,
directly or indirectly, almost every city and county in the U.S., «nd thus a population of
approximately 260 million people located in all fifty states. "This broad range of municipalities is
filing these reply comments due to the iroportance of several major issues.
o The Congressional denial of Commission juris!diction over right of way management
issues and to reject the providers’ attempt to;turn this C'ommission into a Federal
Franchising Authority and Federal Right of Way Management Authority for all state
and local highways nationwide. |
L The improper attempt by the providers to go; far beyond the limited facts of these

three cases and duplicate and repeat the Commission’s recent Notice of Inquiry on

right of way management matters.

Marquette, City of Monroe, City of Plainwell, City of Portland, PROTEC (Michigan
Coalition to Protect Rights of Way), City of Southficld, Teallmadge Charter
Township, City of Walker, City of Whitehall, City of Wyoming, Zeeland Charter
Township ‘

Missouri: City of St. Joseph

New Mexico: City of Sante Fe, Town of Taos '

Nevada: City of Henderson, City of Winnemucca !

Ohio: City of Cincinnati, City of Dublin and Ohjo Municipal League which is a voluntary
association which represeats the interests of its membership of more than 600 cities
and villages in the State of Ohio

Texas: City of Houston, City of Fort Worth, Town of Addison, City of Carrollton, City of

Grand Prairie, City of Huntsville, City of McAllen, ity of Paris, City of Plano, City
of Victoria and TCCFUI (Texas Coalition of Cities on Franchised Utility Issues
cornsisting of approximately 90 Texas murnicipalities)

Washington: City of Bellingham ‘

Wisconsin: City of Waukesha

Concerned Municipalitics Reply Coraments
February 14, 2001 CS 00-253, 254, 255 2
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|
° To correct misleading information from providers that undergrounding is much more

!

expensive than aerial construction.
L The purported delay objected to by City §ignal is a non-issue (created by the

providers in an improper attempt to confer juxi:sdiction ori the Commission), with the

!

real issue being the uudcrgroandmg 1ssuc

L] Requiring only new and rebuilt Imw to be: placed un:lerground is competitively
o |

neutral and nondiscriminatory.

i
1L SECTION 253(c) PROVIDES A SAFE HARBOR EVEN IF THERE WOULD
OTHERWISE BE A VIOLATION OF SECTION 253(a).

Section 253 of the Tolecommumcanons Act oﬁ 1996 embodxcs tivo dxﬁ'erent and sometimes
' i
competing public policies. On the one hand, Congres‘s sought to encourage the entry of multiple,
|
o | .
competing telecommunications providers into local markets: On the otlier hand, it sought to do so

: ' ;
without infringing on the traditional rights of staté an:ﬂ localf governmeats, particularly in the area
of public right of way menagement. Sec TCG Hgiv onrk, ]ml s &t al. v. City of White Plains, 2000
U.S. Dist. LEXIS 18465 (S.D.N.Y. 2000), at *1 l-jl 3. I The résun of Cougressional negotiation and
compromise js our present day multipart Section 253.; |
Subsection 253(a) addresses the first of thé tW(:i publit?: policies described above. It prohibits
any state or local requirement that “‘may prohibit o}ha:\rc the {effect of prohibiting™ the ability of any

provider to enter the local market for telecomniunié:ationsj services. Concerned Municipalities

| :
underscore that the standard is stated ip terms of Ia prohz‘bitibn. Mere inconvenience, mere added
e ,

cost, and even mere delay, by itself, does not meei the relevant standard. The statute states that the

Concerned Municipalities Reply Comments P ‘
February 14, 2001 CS 00-253, 254, 255 3 ‘
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regulation must actually proaibit or have the effect of}:rolxibr’ting entry. It mustact as an actual or
1‘ .
effective bar to entry. Any other language only dilutels this intentionally rigorous standard.

| i
But evenifachallengerhas established that a re%uMon prohibits or has effect of prohibiting
i i

‘ .
entry, it has not established a basis for a Commission intervention. In enacting Section 253,

Congress sought to preserve the historical right of state and Jocal governments to regulate for the

1

public health, safety and welfare. Congress thus creat'}ed and established two separate safe harbors

| :
in Section 253. Subsection 253(b) provides that nothing in Soction 253,
l
.. shall affect the ability of a State to i unpose on acompetmvv ly neutral basis and
consxstent with Section 254, requirements newssary to preserve and advance
universal service, protect the public safety and ‘welfaré ensure the continued quality
of telecommunications services, and safeguarq the rights of consumers,”
. [ t
In Subsection 253(b), the emphasis is on state re'gulat;ory authority. Subsection 253(c) — which is
o : :
more appropriate to the present analysis — directs its attention to the mors particular issue of state

|

and local authority over the management of public nglhts of ‘way. It provides:

“Nothing in this Section affects the authonty of a State or lucal government to
manage the public rights-of-way or to require fair and reasonable sornpensation from
telecommunications providers, on a competitively neutral and nondiscriminatory
basis, for use of public rights of way on| a nondiscriminatory basis, if the
compensation required is publicly disclosed b y such government.”

Concerned Municipalities recognize that the Commussion’s apptoach (and that of the courts

as well) has generally been to consider first, whether there has beén a violation of Subsection 253(2)
|
and, if 5o, to then shift the burden of proof to the governmental entity to ¢stablish a safe harbor under

J

Subsection 253(b) or (c). See, ¢.g., In the Matter of Promoticn of Competitive Networks in Local
Telecommunications Markets, et. al,, Notice of Propbéed Rulemaking #1d Notice of Inquiry in WT

Docket 99-217, Released July 7, 1999, at p. 41, in 185. Indeed, Concerned Municipalities follow

i

Concerned Municipalitics Reply Comments
February 14, 2001 CS 00-253, 254, 255 4
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that format in the analysis of parts IV and V belév;w. Nonc;'thclcss, it wonld be equally appropriate,
from a logical perspective, to begin the analysié with Subséctlons 253(b) or (c) because, if they
apply, there i8 no need to review the situation under Subsecuon 253(a). The analysis is moot. If
Subsection 253(b) or (c) apply (and the smndards are met), Subsection 253(a) is irrelevant.?

. THE COMMISSION HAS NO JURISDICTION OVER MATTERS UNDER
SUBSECTION 253(c).

Some of the commentators also seem to relveal a nﬁs@dersta’n@ 1g of the jurisdiction of the
Comimission. Both the express language of the Act as well as its legislative history, make it clear
that the Commission has no jurisdiction over nght of way managemeut issues under Subsection
253(c). Those issues are reserved to the local t'ederal dxstnct courts.

The Petitions in this matter seek to have theCom:msswn EXCTGiSe its preemptive powers over
certain local ordinances which require undergroundmg of cable in certain geographic secnons of the
communities. In so doing, Petitioner (City Slgna]) is i okmg Subsecticn 253(d), the section of the

Act that accords the Commission its power of preempuon. By its express terms, however, that

section only permits the Commission to prccmp; any ]egxslatlon and requirements “that viclates

?Regardless of which approach is taken, it is clear that certain of the Comments, such as those of
MFN, are clearly inappropriate. Rather than limit: their comments to the facts of this case, they have
submitted comments that purport to air grievances and wrongs allegedly experienced at other times and in
other places of the country. Such broader commen{s should have beea filod in the Commission’s earlier
NOI on right of way matters. Notice of Proposed Rulemgking and Notice of Inquiry in WT Docket 99-217,
and Third Further Notice of Proposed Rulemaking'in CC Docket 96-98, 1'CC 99-141, adopted June 10,
1999, released July 7, 1999 (“Wireless/Right of Way Order”). 'To raise tese issues now is to give such
conunentators “two bites of the apple,” and 1mpcrm1ss1bly expand the scopr of this proceeding beyond that
which was intended.

Concerned Municipalities Reply Comments i
February 14, 2001 CS 00-253, 254, 255 3
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i
A

Subsection (a) or (b)” of Section 253. Subsect'iTBn 253(d) conspicuously omits any reference to
: ‘ . .

Subsection 253(a).

The legislative history to Section 253 makes 1t clear that this omission was intentional. The

'rl

original Senate bill conferred comprehensive proerxqmve powcrs over prohibitions on entry. The

Senate, however, adopted (by vote on floor of t.hz Scnatc) an amendinent sponsored by Senator
P '

Gorton (R-Wash) that limited the Commission’s ?rcempuve authority, :nd revised the language of
Section 253(d) to read as it presently does. Spea.lning in support of his amendment, Senator Gorton

confirmed that the purpose of the amendment was to ensure preserv ation oflocal government control

over public rights of way: ‘
L
There is no preemption . . . for Subsechon (c) which is entitled 'Local Government
Authority,” and which preserves the: loml dovcmmcnts contrul over their public
rights of way. It accepts the proposition | ﬁ'om [Senators Feinstein and Kempthorne]
that these local powers should be retamed locally, that any chaillenge to them take
place in the Federal District Court! g that locality and that the Federal
Communications Commission not be aUI to prccmpt such actioms. '
: u.
141 Cong. Rec. S. 8213 (Daily Ed. June 13, 1995) (Rcmatks of Senatcr Gorton).
1 f ] i
It is for this reason that any challcnges to ﬂocal management and regulation of rights of way
; 1 8 ‘;
are to be heard and decided in a local forum ancti venue not from a dixtance in Washington D.C.
.l
This was a deliberate policy decision on the pmlof Congress as Senator Gorton noted:
o
“Once again, the alternative proposal‘ i retams not only the right of local
communities to deal with the rights of wld' but their'right to meet any chailenge on
home ground in their local district courts,” '

e n
ki \
3t

1d. at S. 8308 (Daily ed. June 14, 1995) (cmphaifs added) Congress simply recognized that these
1 b

types of decisions are quintessentially local in né!i.ure The resulting litigation reflects the wisdom

I
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4
that each right of way situation involves uhiqu év l:;)cal circumstance:s and conditions, and that
therefore only local junisdiction would be approp‘r‘:atcl to adjudicate these types of disputes.

In this situation, there can be no doubt but lﬂaat the rcgulatxon City Signal is challenging, i.e.,
requiring undergrounding of cable in ccrtampa.rts' f the commumty, and the relief it is requesting,

i.c., allowing “aerial” construction of Imes in ail these cities, involves the exercise of a very basic,
lli' i

fundamental right-of-way prerogative. It mvolvcs{fnothmg less than a determination of where in the

right-of-way a line is to be located. It is dtfﬁc 1J‘/to think of any decision more inherent or more
I

essential to right-of-way management. Indeed, tﬁe Commsswn itself l:as acknowledged this fact,
i

having quoted with approval the portions of'the leslmve hxstory which expressly include, as one
T
of the examples of permitted right of way manageqr:nent, ‘Ir] cqulnng acompany to place its facilities

underground rather than overhead, consxstcnt thh the rcquuement'a imposed on other utility
companies.” Ia re Classic Telephone, Inc., 11 Fﬂ‘C Rcd 13082 (FCC 1996), at Paragraph 39.
The challenged regulations fall squarcl)ﬁ w}thnn Subsecuon 253(c). The Commission

consequently has no jurisdiction under Subséction!:éfs.?(c), and is therefore without authority to grant

the preemption requested in the Petitions, i;‘! k
!

IV. THERE IS NO PROHIBITION ON E]
R
.

;.he"comméntators, have contended that Section

253(a) is implicated because Petitioner allegedly)z,cxpenenced soms dulay in the processing of its

'9“3,

The Petitioner, as well as the number o

-

Concerned Muaicipalities Reply Comments
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D

application for a permit.> After asserting thata spéciﬁed period of time has clapsed, for which these

o :

commentators ascribe blame and liability to the mujnicipalities,‘ the commentators then conclude, ipgo
. ‘

facto, that such delays constitute a prohibitionj‘ on entry. In reaching this conclusion, these

commentators néglcct to address a number of cri;tical stcpé in the analyuis.

First, in many cases, delays in the probessingof appliéations for permits are self imposed by

the applicant. Virtually every municipality can potnt to situations where :pplicants may have timely

filed their application, but have failed to providie all of the required tnformation or supporting
documentation. The courts have held that such tlijhfgs asa déscn'ption of the proposed geographic
area, the proposed construction schedule, ;'a mf‘aip‘:‘of the proposed location of the applicant’s
telecommunications system, and imformation ?eg l it owneﬁsMp of the ipplicant and identification
of affiliates, are all appropnate and rclcvant‘inf::E:m neéssw to the management of rights of
way. See, ¢.g., TCG New York, Inc. et. al. v, C:lg of ﬂ]u’tfe Plains, New York, 2000 US Dist.
LEXIS 18465 (December 21, 2000), at *25, citin Bgﬂﬁgmh v. The City of Coral Springs, 42 F.
Supp. 2d. 1304, 1310 (S.D. Fla. 1999). Any alfeg;ﬁon of “administrative delay” should only be
o
measured from when a/! required mformanon is sllpphed. The onus for any incomplete application
ought to rest on the telecommunications prowdqri x}ot on the city.
R ‘
The Commission should be aware that oftfpn:whal prdvidcm claiin are “municipal delays” in
1

fact are caused by the providers. For examplc,i‘.éo“me of Céncemed Municipalities have bad the

experience of dealing with a provider who ﬁas h mlly no idea of the jseography of the area: The

A

[

*The allegation of ““administrative delay" shof.lld bekept dlstmct froin the allegation of a prohibition
on entry based solely on the alleged added cost of undergxoundmg the cable. This Subsection A addresses
lhe former while Subsection B of these Reply Comments below addresses: the latter.

l ,

Concerned Municipalities Reply Comments
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provider has the municipality (or streets within it)
|

miles away — and persists in this confusion. Th

complained of delays - yet they are of their own m

explains again, that the municipality is not loqated

claim are within the municipality are in fact located!

Related problems derive from what may|

supplied by a provider. One glaring cxmﬂe is

RIDDERING Zols

cc Elﬁmed with anothe:r municipality bundreds of
e iu‘owdem n these instances have sometimes
a.hng, as the municipality explains to them, and
W, here they think it is, end that the highways they
hundreds of miles uway.

chantably be called “incomplete information”

a, anonal prov:der who submitted a purported

“application” for a permit to build lines in the rights 9{ way which had to include a inap of the streets
! bo .

e ‘
tobeused. Theprovider’s “map” was sketched on the back of a paper restaurant placemat, was not
. 1 - '

. . Dy
1o scale and in several places had “corrections” in

changing various parts of the map! Other p%ﬂs

tlie form oif yellow sticky notes covering up and

of the application were similarly deficient. The

provider had the gall to complain when the mmifialpahty threatened tu reject the application as

!

administratively incomplete (although it later reﬁlbd

Other times the provider has not becn ava

contacted. Municipalities have sometimes had the
otherwise unavailable for one to two weeks. .

One frequent cause of the problems fand

from their use of national or regional lawycré or co

even though the lawyer/consultant has little knd

|
[

W

mtb apropcr application, which was granted)!
ﬂable when questions arise or it needs to be

pqroblem .of key coruact pcople being absent or

q
LI

3
]

|-
de!hys) wirch providers cause themselves result

1.

ultants 'to obtain local permits and approvals,

\

lcdgc of the projeci, geography of the aree in

ql_w include:

question or state or local legal requirements.; Ex
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!

;

. Having no idea of mlmicipal»'bomndarics of the area in question, generally or in

}

relation to the project, such that the mummpahty that is approached for an approval

has difficulty determining Whetl*er a proppscd line in fact goes through the

t

municipality. As one examplc,

f|a provider wishes to build lines in or near
; \

y
it%the municipality i1it will be on the north side

municipal boundaries, a line xﬁay b

i

that the proposed line do&s‘hot ap ear to go through the municipality, yet the

I'

provider still insists on a local pen?nt - at lcast until the municipality spends

significant time doing work the prq‘p'der should have Jone to try to get the line
i f
correctly located on the map,.sso all :'an agree whether or not it passes through the

) !
. M
p

:
. Using unqualified pm’sonncl,i where

municipality.
often the respons:: to problems such as the

preceding is along the lines of “I. u,’t work here. I was told to get a8 permit froma

list of municipalities for our;lmc fﬂ?m Ato B“ even though it is obvious to the
! i
municipalities being approac?cd t)ﬁ:e llst is incorrect.

Rl

i

. Lacking a basic knowledge ok stat local legal reqiirements; for example, vot

L
knowing such fundamentals hc.gf that, under the laws of a given state,
ﬁ

telecommunications fmnchngs are grantcd by cities qnot counties), and that in

addition engincering permi ts&avelltd ﬁe obtained from the state highway department
|

for lines to be buiit on state highwr.xs (and from local read commissions for county

4
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roads and from cities for city §

k), A mimi)r example of such lack of knowledge

of state law is shown by the Cbmmg:nts‘: of Adclphia Business Solutions in this matter

where it states that under

mkugan law municipalitiss “are required to grant

telecommunications provxdc.'l'sl pem i sszon to construct in herights-of-way within 90

days of a request.”™ In fact tpc s@atute says that 2 mun: czpahty must “‘approve or

deny” an application for 2 peant xh 90 days MCLA 188225103).

. Where state law allows muni

fipaﬁ nq to charge providers for both the “fixed and

3
variable” costs of streets the pr vﬁer uses, argumg that they only have to pay the

“incremental” or variable poleio'n 9f such costs.

. Applying for franchises or mei

future use; i.c., where there isfno i
£l

now, w1th the intention of “banking” them for

tent to actually build lines or provide service in

the immediate future. In thisc stua%xens 1& is often difficult to get the specxﬁcs

necessary for a municipality ['

on, when willrequired ins

be building the line, and the i.

Even where there are true delays that

ac%—ﬁt e';'tamp]e, What streets will the lines be built
h ‘ L '

: O IR TR . .
ICe Cgverages and bonds be provided, who actually will
L .

‘Ekc. |
X !’ ‘4 :
are | '!hc rcsult of administrative inefficiency, there are

.g‘] }

often other contemporancous factors at pla!y wlech would have delayed the provider’s project

situations where the construction project %

*Comments of Adelphia Business Soluu

Coucerned Munjcipalities Reply Comments
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icomplete arrangements for financing, or had
N
o

rthe cbnSu'uction, tiiere could be (and often are)

I'{
Pul“ havc bccn delayed in any event, regardless of

U 'gI |
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)

1 . .
.{] ‘I" S
whether there was a contemporaneous delay’ c?m t :; i:arﬁiof municipaliti:s. Atternpts by providers

o i .
to put the entire blame on municipalities for; adrmmstrauve delays simply ignore the reality of
i

construction work, and the fact that at any gven[polnt in time there could well be a multitude of

1y

factors (compietely apart from anything a cmy d jar falls to do) which would have the effect of

delaying the project. 1t is simply unfair and uic for providers to “‘min” all of the problems and

i ‘
challenges they face on “administrative dcla)n':k” il o

In addition, many of the comments" f the prowders seerned to be operating under the

erroneous presumption that any processing QT atlall consututcs “admunistrative delay.” Concerned
! \

Municipalities submit that some processing ﬁ{me m rewewmg applicativns is inevitable. Providers
| l :
H
have no right to expect or demand mnnematc'tudaro;.md of thelr applications. The amount of time

i it ":

required will, of course, depend somewhat oni thc gm and comple:uty of the proposed project, and

’ |
the degree of anticipated disruption of the pu lic tng}:ts of way The industry commentators make

no attempt to factor in such conmderauons =| er,q they sunply assert that a particular period of
|
'| I
time elapsed between when they submmcd ' Lppihcmon and when it was approved, and then
\ P
éutcﬁ an “unreasonable” barrier to entry. The

immediately jump to the conclusion that 1ti hon.

i
J[: lI

impression is that a municipality simply sat o§1 the hpphcauon The reality is that (in all probability)

| I:h t
the municipality and the provider were in ueutl dlLlplg with one anovier in au attempt to resolve

_ | |
any number of complex issues raised by the Erojcl' Tﬂls jis certainly true in the City Signal cases,
/ .

where much of the so-called “delay” multecf '

H
of way requirements. The fact is that a p) £

| [ s
é ltj;Signal’s disagr:ement with the cities’ right

cess fng ;jtﬁnc of several months may well be very

ﬁ

L
. HE
appropriate. Indeed, if the speed with whichi} ap{islu,at;ion 1s processed is critical to the sconomical
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Jl
.
I |

il

viability of a project (as some of the conuncr\fators halvc suggcsted), then it would scem reasonable
o

to inquire as to whether the provider could not hayc antzapated potentizl delays, and submitted its

application carlier in the project cycle. The int is thai: at least some clelay is to be expected, and
SR
of delay cpuld have been minimized or avoided with

- JORIO

that in many cascs, the alleged adverse eﬁ‘cc

[
P
i

K

¥
proper planning on the part of the provider o
!i ‘
Y

Speaking generally, there do not appdar to bé 31gr ificant problems regarding local approvals

for telecommunications facilities. This is shcjwn y a sxmplc comparison of the minuscule number

of complaints and lawsuits by providers rcgeird.mg such matters when compared to the hundreds of

|
]
millions of miles of new telecommunications ﬁneslthat have been installed by thousands of providers
} [
in tens of thousands of municipalities nationwide pnﬁecmt years.’ Nor ioes “delay” appear to have

been the real issue in the City Signal cases.; Wcrejt:hat tbe real problem, City Signal would have

|
b

ting the citics to complete their review process within

4

requested an order from the Commission dir 1 :

a specified period of time. But that is not thC]J elicif wincb Cit:y Signal se:sks. Instead, it is requested
g
that the Commission issue an order pcrmit;ing} City Signal to instail aerial lines, without any

reference to a need for removal of administﬁtlvé bominecks

|
Concerned Municipalities subrmt’ hat the real rcason the providers have alleged

“unreasonable delays™ has nothing to do w1th a ngo "bmon on entry. Rather, it is a thinly disguised
i

b

attempt to convert a Section 253(c) safe hzrbcxJ into 2 Secnon 253(t) matter, so as to invoke a

1
i i
Commission jurisdiction. Aspreviously mdw atex tl{fe Commission has no jurisdiction over Section

253(c) matters. Nevertheless, the providers. c Llculatc that if they can convince this Commission that

! . \ y

o il 1’ |
I
ca’l umts of govermme:nt nationwide.

Concerned Municipalities Reply Comments ;
February 14, 2001 CS 00-253, 254, 255
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i

i S
there are substantial administrative delays, :and that'the reason for such delays are other than
! .
legitimate right of way matters, they can convince this Commission to exercise jurisdiction where
' l "l C !
it would otherwise be clearly inappropriate. The Co’mmissidn should not fall for this trap. To do

»

so would completely denude Section 253(? of any cfﬁcacy, as providers could with relative

impunity always allege some element of ostegsible “dclay’ g and force mumicipalities to defend their

ordinances and regulations before the Comn:nssxon rather than the locil federal district courts, as
|

Congress had intended. If Subsection 253(0) isto have any mtcgnty at all, the Commission must

?

guard against attempts by providers to transtjorm a dlspute nto a Subsestion 253(b) matter simply

by masquerading under the all too convenierk rubnc‘ of ‘unreasonablc delay.”
b

One othermatter mvolving theissue o F“dclayI bears bnef mention. The Commission should

be aware that there are 8 number of “rogue pmvxdcrs who often on the advice of overly aggressive

1

lawyers, know little and care less about state lot:’a.l Iaws fegarding lines in rights of way.6 Itis

often these providers who cause the types af pxoblems and delays described above, resulting in

justifiable concerns at the local level and a movcmem to adopt local right of way laws or ordinances

so that consequent problems are addrcsscd. Such ordmancw will apply to multiple providers, so
they can be time consuming to prepare, pamcularly Hecause providers ¢ ften make the contradictory

argument that the ordinance should both (1)be Idmpcal for all provid:rs (level playing field), but
] l )

.
i

*It is often the same lawyers and provédets who, like MFN in this proceeding, argue for the

Federalization of all right of way marters—thev want thls Commission to be the Federal Franchising

Authority and Federal Right of Way Manageme
local highways nationwide. As shown in th

Authonty on telecommunications matters for all state and
imitial! Comments of Ciuncerned Communities in this

proceeding, and infra, such Federalization of local right of way managemert matters is not permitted under

our Constitution and has been statutorily demed
Act.

Concerned Municipalities Reply Comments
February 14, 2001 CS 00-253, 254, 255
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(2) be flexible (such that providcré can be exc

A

apply to them).

VARNUM RIDDERING

:
call
il

' X i
used fron|provisions which they contend should not

|
L
’.

Just as it is the bad apples who often Lead to céd&s and requirements being imposed where

previously there were none (think of “sl

rogue providers who complicate matters for I pro

L

g" as an example), it is in part the actions of such

wders — their actiops are part of the reason imnore

.
municipalities are adopting right of way orditknces applicable to all providers, often with attendant

ol
-

delays while such ordinances are being adopted.

B.
and Aerial.

ro

The general comments filed by va

i

Bas e Relative Costs of Undergrounding
P

'
[

ous prd\?iders" on the cost of undergrounding are

misleading, but in any event not relevant to these matj;érs, which relate to the specific situation of

City Sigpal in the five locations in Cleveland
Pike.
The comments are misleading for the

of aerial construction, (2) overstate the cost o

Jeights,

five reas

R ‘ :
:and similar locations in Wickliffe and Pepper
[

&
|
[ :
ons set forth next--(1) they understate the cost

undcrgr’aundmg (3) ignote low-cost undergrounding

alternatives, (4) ignore cost savings from uncqergxuunglxng, and (5) ignore the far greater bandwidth

of the new providers’ fiber lines compared t®

Co ‘ o
the cop’lifqr lines of the in;umbent.

. . . R : o
First, as was pointed out in Concerned Municipalities’ Japuary 29 Comments in this matter,

aerial construction is not always easy or 1rbxpensme, as industry comnmentators suggest. New

providers wishing to place their lines on po?s are

[o
) |
pically required to pay for the “make ready”

|5
v1\

work necessary to make the poles ready to ac ccnnmoda"te theinstallation of new lines. The amount

i

of “make ready” work depends on such factprs asthe specific poles ir question, their height, agc,

Concerned Muaicipalities Reply Comments
February 14, 2001 CS 00253, 254, 255
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condition, available free space, appliances platf:cd oa thepoles by other providers, necessary guying,

separation requirements, code requirements agd engineering standards. The cost of make ready work

can vary from very little (for a pole which caxi rcadily accommodaté anew line) to the increasingly

more frequent situation where there is insu

their lines and equipment to the new pole. ’Dhc ohj pok is tlpen rex?ow:d. It can easily cost many
; .

thousands of dollar per pole to make such a éhmgé. Aud often all'the poles on the street must be

replaced.

Such requirements to “change out™ a zshonér pole for a tallér one are increasingly frequent

as more and more lines are placed on pole and available space i: “maxed out” They are
P i

particularly frequent at intersections wbere ian array of north south utility lines encounters and

w1th the rcsult that much more (roughly double) the
"

usable space is required on the poles locateif:he mterscctlon, hence increasing the likelihood that
1 ‘

crosses a comparable array of sast-west lines,

La"d

J anew prowdcr And costs increase significantly to
i

the extent that there are street lights, utility trdinsfonners cable tclcvmor power supplies, fiber optic

poles will have to be replaced to accommo

notes or other equipment (other than just hpes) anached to the poles in question. As a result,
E : : 4

industry officials tell municipalities that the lfost o:f ncw aerial hmas1 is oiten in the range of $20,000
pon

to $30,000 per mile—in any event far more than the figures thrown out by industry in this proceeding.

b ’-,

Second (and third), the industry c:ﬁmm‘e_'nts: vastly overstate the cost of placing lines

TR :

underground, in part because they ignore lo?:'%cost” alt&qatives. Inipart:cular, they ignore the well
2 ‘ | [

!
¢

Concerned Municipalities Reply Comments
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!

known practice of “plowing” lines under’rg'rbund, which is routinely used for electric and
:

communications lines, and which is inexpensive.
i‘ i

They similarly ignore the new practlcem urban areas of placing fiber lines in public sewers.”

As is apparent, sewers (storm and samtary) a;e preser;t in virtually all urban areas where there are

. ¢ \,
telecommunications customers, and are oﬁen avallabld at low cost. Between plowing and sewers,
I
there are relatively inexpensive means for undergrouncfmg avaﬂablc in both central business district

and rmore residential settings. Partially as 3 mult, mdusl:ry officials quote cost ranges for
undergrounding to municipalities that often everlap those of aerial conttruction, that is, the lower

range of undergrounding costs overlap the l'ugh end of acnal construchnn costs. Thus if the higher

i
end of aerial costs are in the order of $25, 000 to $30 000 pcr nule, the law end of undergrounding

!
d

l
costs starts in the low to mid $20,000 per mile. {

Fourth, industry commenters totally i 1gnore the *much lower life cycle costs of undergmund
i‘ i nJu
construction.  Specifically, as the City oﬁ- Rlchmond, Vlrguna pomtcd out in its comments,
iu

underground lines are nor subject to the ravagcs of weather, winter stors, lightning, falling trees,
over height trucks, fire and automobiles b?ngmg down wtility poles to which aerial lines are

continually exposed.® To provide a few cxan%plw wmds and ice routinely destroy aerial lmes For

n"‘

example, in northern Vermont in 1999 an 1ce1“ torm des]uoycd literally every utility poleina scveral
o

45 B

r
’See, e.g.~Amy Larsen DeCarlo, This Fzéer OpncPlan 's All Wet -- Sewers Are Tapped for Network
Rollout, Tele.com, February 5, 2001; Tim Lcmk‘J Washzngron D.C., Considers Robot Cable Runners, The
Washington Times, February 7, 2001; Victor Epstem, Omaha Neb. To give Maryland Firms Sewer Robot
a Chance to Lay Fiber Optics, Omaha World, October 17 2000; Robot Lavs Fibre-Optic Cable in Sewer
Systems, Tele-Service News, January 2001. [E ol

¥City of Richmond Comments, pp. 4-5. 5

Concerned Munijcipalities Reply Comments 3 K
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|

‘i :
county ares. Similarly, hurricanes, tornados a:!'td stroné winds in coastal. central and southern U.S.

each year destroy tens of thousands of miles;fof aerial lines. In each case, underground lines are
i !

largely unaffected. ‘

Throughout the U.S. cars and trucks rcL\mner down utility lines — either by hitting the pole

or by snagging the high-strength steel carrier or guy w1re attached to the pole. Such carrier and guy

i
wires are required to have a tensile strength of at least 6, 000 to 9,000 pounds, with the result that

!

utility poles snap like matchsticks when a car}or truck’ snags the wire.

Ang lightning strikes all of the U.S. Wh it travels down the steel carrier wire to which the

5
fiber wire is lashed, it can easily melt or harm the non-conductwe fiber line.

By contrast, underground Jines are rellajtively iﬂ;muné from the preceding types of problems
—which as a matter of business strategy and uiiarketmg é‘telecoinmunicaﬁons providers use as selling

!
points to customers along the lines of “Our Imes are lmdcrground and thus more reliable than the

o
E ; .
Thus if there is a cost comparison to bﬁ made, lt must be of the /ife-cycle cost of the specific
L b b |
aerial versus underground line in question, no’t just the first cost. If first cost were all that mattered,

aerial lines of your current provider.”

fiber lines would have paper maché around thrm and ﬂ.l.msy paper shcaths not the expensive plastic

coatings and sheaths they mn fact have. Life cyclc cost would take mto account the shorter expected
I
useful life of aerial lines and their higher m‘aJ?nenancc and repair costs. Such life cycle costs vary

with the municipality in question — partwulaq on such items as the nature, frequency and severity
!

|

Coucerned Municipslities Reply Comments
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5
i

‘ i
P
of the destructive weather conditions dcscrib‘el above, whether there are trees adjacent to the right
of way® and the frequency with which utility poles suffer damage from automobiles. *°
Fifth, a cost comparison of the incxi&lbent‘s aerial copper lines versus the cost of a new

provider’s underground fiber line has to takie into account the vast difference in bandwidth or
( ‘

carrying capacity between the two. As is vjwell knéwn, a single fiber strand can easily carry
thousands or millions of times as fnuch data a&itwistcd pair copper, can carry it miles further without
reamplification and can carry it without thef stortion inherent in cfopper or other electrormagnetic
based forms of transmission. Comparing nommal dollar costs for lines without taking such
differences in performuance into account is liké éuggcsﬁps thai a1988 Apple e computer is a better
value than a 2001 Pentium ITI model (or that J 1949 Philco 9" black and white TV is a better value

than a new HDTYV set) - without noting the vast differences in performanice between the two. If cost

f .
l

without performance was the criteria, auplanns would still be fabric covered biplanes!

t

For the preceding reasons the general comments filed by industry providers on the cost of

aenal versus underground construction are ;:ii;leading and must be disregarded.
il _ \ |
More important, the “general comn('ll' ts” of industry providers are just that — general

[ .

comments - and do not address the specifu:.,j gines and costs at iSSl;le in this case. As Concerned
I

%Such trees or tree limbs can fall and t: \ e out lines or rub agaj!inst them and cause damage. For
example, trees are less common in the West, Southwest and Great Plains than in the Northeast and Mid-
Atlantic states. it ;

i ; !

'°Such accidents can vary significantly, ‘é@pendingon such m;attcrs as the nature of the street in
question (artery, residential), overall traffic accident frequency, street width, the presence and frequency of
on-street parking (parked cars tend to protect uﬁiiﬁj poles from traffic) and how far utility poles are sct back
from the traveled portion of the right of way. ! e;‘ ;
Conccrned Muaicipalities Reply Comments |
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oo
b

Municipahities showed by the preceding pass‘agrf aud in fheir initial Comments, whether City Signal
faces any increase in initial installation cost, itsﬂ amouat, the availabilitv of less-costly alternatives
(such as routing lines around the five spcc1ﬁc arcas in Cleveland Hexgvhts where the City desires

undergrounding) is highly fact specific. Thesc are facts whlch have not been provided ~ not even
F
a map of the area or a statement of how many feet or miles o"f line are potentially involved.

Whether any increase in costs acts as a ;‘prohxbmon on cntry“ to City Signal is equally fact

specific — it is dependent in part on City Slgnalf' s!overal] economics and business plan. For example,
; i
undergrounding 100 yards of a 100 mile 53’??;“‘ is nbt a prohibition on entry. City Signal has

provided no information on these points. Aﬁd%as the City of Cleveland Heights pointed out in its
comments, on¢ new provider has been able tcl' ‘ﬂalace its lines underground in the areas in question.
So the City’s undergrounding policy by deﬁmtlon 1is mot a “prohibition on entry” by new

-
telecommunications providers. | _
[ .

City Signal’s Agreement to Place Its'Lines Underer: and [n Other Locations
Belies lts Contention That Such 2 mgmg_m Is An Effective Prohibition To Entry.

|
All of the foregoing analysis is urmec'wsa.ry, of com’se if City Signal has - as an empirical,

i
factua] matter — actually placed some of its lxines underground (or agre:d to do so). If City Signal

has placed some of its lines underground, thkn it has demonsu'atcd that the cost is evidently not
‘ ! '
prohibitive, i.e., the project apparently remamsbecononucally viable even with the undergrounding

i
requirement. Even evidence of a provider’s agreement (dunng the course of its negotiations with
L _

the municipality) to comply with the mumc1pa11ty s rcquucmcnts is sufficient to demonstrate the
1 l
absence of any real barrier to entry. SeveralLecent court cascs undcr Hection 253 have expressly

rejected claims of a “‘prohubition on entry” ort L like in} part based on evidence that the provider bad

il

!
i
1!

|

20‘
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agreed to the restriction being challenged. Sce eg., gmn_m, supra, 16 F. Supp 2d. at 790-
791; City of White Plains, supra, 2000 U.S.-%Dist. LEXIS at ‘;47-48.

City Signal states in its Petitions in fthese cases that it is building an extensive fiber optic
network throughout “‘various municipalitié in Nortﬁeast Ohio."!! Ag set forth on the map of
Northeast Ohio attached to Concerned Munié%ipalit'ics' initial Comn;ents in this matter, that territory
extends (roughly) 100 miles east to west and!.'a comparable diStance; north to south. Jt encompasses
all of the Cleveland, Akron and Youngstown 3}I:\'Ietr(;politan Aréas which haveacombined population
of approximately 3.5 million. It is a ccr{ainty that City ;Signa'l bas agreed to place its lines
underground at various places in this large area .

Akey factual point are the cucumstances and terms and condmo ns on which City Signal has
agreed to place its lines elsewhere. Concomled Mumcxpahtx&s beheve tuat it is likely that, much as
in the White Plaigs and Dearborn cases, C1ty81gnal sother undergroum!mg arrangements w111 give
the lie to its “effectively prohibit service” cla.xm undcr Secnon 253, or to other material points of its
case under Section 253. Undergrounding is not a “prohabmon on entry" ifelsewhere City Signal has
voluntarily agreed to placeits lines undcrground. Unfortlmately, the extent to which City Signal has

done so is likely to remain unclear without ﬁlrther dzscovcry Asa rcsu] t, it may be desirable, if not

necessary, to undertake a contested case heanng inorder to conslder and resolve these factual issues.

'

iy
'

i
I

' See, c.g. Cleveland Heights® Petition; at Paragraph 2.

February 14, 2001 CS 00-253, 254, 255 e
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o
Y. COMPETITIVE NEUTRALITY AND N ONDISCRIMINATION

A __memm:mwg
these Circymstances.

‘v

i !
Subsection (c) provides that nothing"i:n' Section 253 shall eéfect “the authority of a State or

local govermment t0 manage the public nghls of way,'” provided such management is done on a
. {!

i
“competitively neutral and nond:scnmmatory basis ... ." Seme commentators have asserted that

v

this latter clause requires municipalities to guarantee a“level playmig fiel.1” such that no distinctions

'

:

‘ {!

Such Comments are in error. A whole series of reccnr court decisions have made it

15

unequivocally clear that this is not the statutbry standard, and is n‘ot the meaning of “competitive
F

neutrality.”” In City of White Plains, supra, for example, TCG New Yorck had challenged the City

at all can be made between classes of prowders

of White Plains franchise ordinance on the! grounds that smular ﬁ'anc]use reqmrcments were not

made of the incumbent provider, Bell Atlanuc TCG corxtended that this disparity violated Section

N

253(c). The court, however, expressly rcjectgd that contex_mon, statmg that “the City need not treat

Bell Atlantic and TCG dentically in orderto satsfy Section 253(c).’ 2000 U.S. Dist, LEXIS 18465,
at *s0. Th,‘,'whiti Plains court went on to t}\ééﬁ thax Conér%s ha({%considcred, but then explicitly
rejected, a proposed “parity” provision whicﬁgm;lould have bro&ibitci distinctions between providers.
Id. at *51 (referencing 141 Cong. Rec. H8427) (August 4, 1995) Sce also AT&T Communications

of the So Inc. v. City of Dallas, 8 F. Supp 2d. 582 594(N D Tiex 1998) (discussing the so-
||

called Stupak Amendment, and afﬁmung that tha amendment clcarly reflects Congress’ rejection

l
of the “parity” concept). Even though the thte Plams ﬁ-ancl'nse would impose disparate fees on
| }
TCG than on Bell Atlantic, the court was unmllmg to ﬁnd the Eranch.uc 1o be noncompetitive or

l’ . §
‘ . ‘ ,
A
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i
discriminatory, particularly when it consulfred that Be

“compensation in kind” to the City in prcwous years. I_d 4at *54.55. The court then concluded:
The Court finds this evidence is suﬂjment 1o sustain the City’s :urden that the fees
charged to TCG and the fees paid by Bell Atlantic are compelitively neutral and
nondiscriminatory. TCG offers no pmof that the fec “‘charged” to Bell Atlantic, as

opposed to that which would be 1mpqsed on TCG, would have a noncompetmvc or

dlscnnunatory effect. Smﬂwmﬁmw

18:00 FAX 818 338 7000 VARNUM RIDDERING

n;"
i

i
i

; gonst at the
i f 8 Scew,, 16 F. 2d. at 792
(“Nothing in the debate of the Stupdk Barton amendment, whizh became Section
253(c), indicates that it was mtended#o force loca) authorities t; charge exactly the
same fees and rates, and, in fact, 1tE exphcxtly rejccts that proposition.”), City of
Dearborn, 16 F. Supp. 2d. At 792 (“compcnnvely neutral” and “nondiscriminatory”
is not the same as being identical) (clmlg 141 Cong Rec. H8427).

Id. at *55-56 (emphasis added). :,“

(E.D. Mich. 1998). TCG there contended,;

H\

@030

ll Atlantic had provided other benefits

A similar conclusion was reached xml(;g_p_gmgv gmm 16 F. Supp. 2d. 785

41,

irt

,jamong other thmgs that Dearbom’s mtennon not to

impose on Ameritech (the incumbent prowder) the same fmnclusc obligutions as it sought to impose

1 I

on TCG constituted impermissible chscrimmatlon As' m White Plaips, the court rejected that

argument, concluding: |

16 F. Supp. 2d. at 792 (emphasis added). l | |
1 F

|
:
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“TCG goes too far by equating the Qty s answer.that the requicements will not be
identical with a contention that it is unequal or dlscmmnator) TCG presents no
evidenceto the Court that the City rmLst impose exactly the sam: agreement on each
telecommunications provider w1thout conslderanon of each provider’s size,
contemplated use of the right of wa.?g, space avaxlablc and the like. Moreover, the
thmmmmg_mum All that is
required is that the compensation sought be nondlscnmmatory and competitively
neutral.” 47 U.S.C. § 253(c). A (
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The issue of distinctions between an incumbent pro?vidcr and a new provider was raised even

more recently in Cablevision of Boston, Inc!
1999), aff'd, 184 F. 3d. 88 (st Cir. 1999). The court

Boston, et. al., 38 F. Supp. 2d. 46 (D. Mass.

v. Public Lyprovement (ommission of the City of

there upheld the right of the city to disl:ingui'sh‘ between ax;l incumbent provider, which already had

conduit and was merely converting it to new ulscs, anda ncfw provider that sought to install new and

additional conduit. As the court put it:

Comnstructing new conduit requires’ d1ggmg up | t.he City streets and attendant
disruption. Puttingnew cableinexi

uses does not requ1rc dxggmg up | stre

ng conduit or converting existing cable to new
or dxsmpuon. Ihu,_n_l,s ng g_sggmmahgg

184 F. 3d. at 103 (emphasis added).

v
i
i
i
i
|

The law clearly recognizes the nght of mummpahues to make reasonable distinctions

!

between providers — including dlsnnctlonsbetweenmcumﬁent prowder«.andnewprowders Where

the cxrcumstanccs warrant.

B. amxmmuﬁmmm derground is Reasonable.

Requiring new and rebuilt lines to bcplaced underground mzkes sense both because it

addresses serious health and safety probl ..

The Cities’ requirement is also competitivei‘y'

;
rs, ‘and becau:sc it lowers the cost of undergrounding.

1 |

ineutral'md hoﬁ-discriminatcry. In fact, it is the new

}

providers who believe they would geta compctmvc advantage by requizing the incumbent to place

a much greater length of lines (than the CLEC

ncumbent incur this large cost now (thus g1v1

'S currently propose to build) underground, having the
: |
ng the CLEGs acost advantage) and then allowing the

CLEC:s to use the extra space in the newly censtructed condmt at a favorable rate.

Coccerned Municipalities Reply Comments
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; i ‘ | C]
At the outset, it should be noted that mtfmi;cipalities—or any government agency—commonly

[ |
table, but that increases will be harmful. Preventative

J.
or ameliorative measures will thus apply onljy to tncreases.
i1

state that a certain amount of an item is accep

A

1o
Examples occur in municipal zoning: {When an area is zoned or r:zoned, often there are uscs

i

that do not conform to the new zoning icqt{ﬁrcmcnts. ~ Such “non-conforming uses” are
11 . ' ;
o

grandfathered. Over time, they come into cbmpli:a;ice with the zoning requirements as the uses of

grandfathered properties change and bulldmgs an’aa built and replaced.

IS . .
The same is true with respect to many of the Commission’s rules. Often new requirements
i

apply only to items built or actions taken aﬁer 2 qcrta.m date. Inthese cases there is no immediate

e |
requirement to go back and bring existing m{stallat‘mns 'mto compliance with the new requirements,

i )
although this will occur naturally over time,ﬂ ;’ l :

t

I
Here, the Cities have made a detcnrixinati!dri that additional lines would be harmful to the

i
Cities, their residents and the public interestf -Mos{ mm;‘icipalities are aware of the extreme example

of excessive overhead lines reflected in graplflicj 'pictureé of overhead lines on the streets of New York
Lo .
City a century ago. There were literally hundreds of lines in the air. T¢ accommodate them utility

poles were unusually tall, with multiple cro sis bﬁck's;f,cio;ssanns' on them 1 provide attachment points
i ' P |

for the large number of wires. And ﬂns l,argI - number of lines not only van up and down,
4

N o o : :
longitudinally along the streets, but for eachwire there werc multiple “drops” or lateral connections
¥ I R

i P
running across the street to the customer being s?ryed. Large building,s with many customers led
e " |

ST
|
|

to large numbers of such lateral lines. '
if
l |

' o
4 H
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Such large numbers of lines are not Of]y
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ncally objectionable, they are also harmful

i
\1

to residents businesses and business developnlumt As mdxcated in prior portions of these Reply

il
Comments, overhead lines — especially the Jn

.\‘
IR

i

| :
crdasmg number of overiicad lines being proposed
uy

these days as telecommunications, school system G}lstant learming networks, cable systems and other

L

lines expand - pose very real problems and s:

passing truck, snapping the pole and dmppm

wires and live wires in the streets and sidew: I's

that utility lines area have been placed und '

ctyu hazalrds. For example, the more lines, the lower

' aL and va1e wn'w into the streets. Falling poles, falling

an be| serious safety hazards. Tt is for this reason

el :
pround in/most central business districts as well as in

i
IO
most residential developments built in recex;l%echu!

And fallen lines disrupt both commus

lines are more reliable than aerial Lines, and :

thus appropriate for municipalities, as ap

i
i
¢

‘
! i
oyt

tcauonsalnd Buéiness. Stared otherwise, underground

B

pdrécwcd as such by residents and busmessm Itis

. f their progresslvc management of the public rights

!

i,
of way, as well as to protect the public eafefl Kamfl welﬁare, to require that lines be placed

Lo

underground. Here, Cleveland Heights has ?dxcated that ﬂs requirenients are part of an overall

effort by a city built in the first half of thé ;20"‘ Cenmr to prevent the deterioration of its older

e
e

business areas and assure that they remain vital m Itbe lfacc of competition from the new suburban

i
[i

business areas built in the late 20* and carlyi1* !Cenmry

.

12 !

Lines nunning across a street can sag too low
ice accumulations, drops or guy wires on thejor

that the pole tilts towards the street, lowering |

Concerned Municipalities Reply Comments

aivanety of reasons, including i improper installation,
i s1de of the pole firom the street giving way (such
hnes cmssmg the strezt) and so on.
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[
' KiE

nr

The comments of the new providers state that thc only way to gto about this is for cities to
require «fl lines in affected areas to be placed underground at the sams time. In effect, the new

providers want a *‘one size fits all” Federal pollcy onl unhty line undergrounding, applicable from
! '!

Maine to California and Guam, and from the State of; Washxngton to Florida and Puerto Rico, and
B

encompassing ail lines that may be in the air - elect:-ic:’ﬁ 'calile telephone and other. The Commission

mustresist such “Federalization” because theprogresswe approach taken by the three Cities not only
l

makes sense, it is competitively neutral and non-dxscnmmatory and thus within the safe harbor of

Section 253 (c) of the Act. i

The question the three Cities faced wa’s how to 'address undergrounding. In some

situations—such as where a downtown business dlstnct is bemg extensively rehabilitated, or where
|

utility lines will have to be replaced (such as due to a thoroughfare is being widened) — it may make
1
sense to have all utility lines placed underground at/ ﬂ:c same time. Where it is appropnate, this

oceurs. R
In some situations, however, it is g,g_ appropulate There are good reasons why a City may
requlrc {in essence) that only new or rebmlt l.m&ﬁ m:Ia certain area be piaced underground. These
reasons include the following: - Ii
: f
First, it costs less. It costs less because it |ls lé;ks expensive to wait until a line is going to be

|
rebuilt and only then require that it be plaoed undc‘rgrbund, as comparecl 1o requiring old lines to be
placed underground now and then later incur the wdihonal expense of replacing the old lines with
new lmes. Reducing the cost of comphance is an o,?wo,us public weliare benefit. Indeed, as the
industry commenters acknowledge, the mcﬁmbci:lt ;gir}ovidcrs are facin; a massive rebuild as they

|
Concerned Municipalities Reply Comments 4
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] i

scramble to replace their antiquated copper lines thh fiber. See, ¢.g., Comments of Adelphia at

ik

p- 26, . 34. Itis thus only a question of time before céhstrucuon by the lncumbent alone will result

in the undergrounding of its lines in the areas in ques&uou

Second, requmng only new and rebuilt lu:m to be put underiround defers the expense
n‘l

involved. The cities are thus not being spendthriﬁs with the telecommurications providers’ money,
R .

!

e .
but are allowing the providers to delay the cost of md:ejrgroundmg and spread it out over some years.

i
i

Third, requiring only new and rebuilt lines to by s put uﬂdergmund. lets market forces operate:

The lines that get placed underground first are thoétj’. that have the hizhest retum (c.g-reach the

1,.

largest number of customers), are least expensxve 10 ;placc undergroundl. or both. '

Fourth, preventing the constmctton of addmonal lines which would make the problem worse

only makes sense.' At the same time, mumcxpalm‘es like thxs Comnnsslon, are sensitive to the

costs that of new regulation — here the cost of .undcrgpoundmg and recognize that a plaumble case

can be made that if the municipality, its mdcnts an& businesses have lived with the existing lines

"
i !

for many years, that they live with them for a few mclyre years until a rebuild or upgrade occurs-as

Jn

long as new aerial lines aren’t being built to make mattcrs worse.

i
i

i
it
i
li.
I
4

[

UHowever, the new telecornmunications, pxowdérs prefer regulaticn to market forces because (as

discussed below) they believe regulation gives them a compctltwe advantage.

*Contrary to the suggestion of the provxders ’)each additional wire has an impact. And if a

municipality Jets one more wire be built overhead, howcan it then keep out the next, and the next, and the
next? Each new provider argues that the mcrcmcnta.l 1mpact of its line is nil. If accepted, this argument
leads directly to no change from the current smxanon - aqd an increase in the problem trying to be addressed

and corrected.

Coocemned Municipalities Reply Comments ‘ :
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; ‘il :
Municipalities thus can legmmatcly dctermme that appropriate management of their rights
o

of way in some instances require lines to be placed!undergrommd progressively, over a period of

i
years, as current lines are replaced and new lines arei{ﬁuilt. As is apparent from the preceding, such

a policy is competitively neutral and uon-discrimmatory It is a distinction based on the time of

T

rebuilding or construction, regardless of who does d Ttis also a dlsunct -.on which of necessity will
| b .1

impose large burdens on the incumbent provxder,.whose lmes are scemingly ubiquitous. The

incumbents bave to build or replace millions of mllq

.z‘.’f existing lines both to replace deteniorating

and obsolete plant, to add new capacity, and to in 2l new fiber plant to compete with the new

providers. It is simply market forces and wcciﬁcs lo:rf what lines need replacing (or an upgrade in
L

capacity) which determine which lines the incmnbf.{l'x; will have to build/rebuild, and hence place
Sk

underground. I

ir ‘
Thus, although the incumbent provider 1 may not be having to place its lines undergxound in

the five areas of Cleveland Heights today, it may wcllibe placmg lines urlderground clscwhcrc inthe
City. Stated more generally, the appropriate co:ﬁpaf;son (at a minimum) has to be city-wide, and

cover a several-year time-span, viz—the policy musé consuiet the lines the incumbent has placed

1 I
i
underground in the City over a several-ycar time sp ; 1S compared to thase placed underground by
the new provider. : § .I-

In fact, Concerned Municipalities Belicvé tﬂfat the uéw providers are pushing for a policy

requiring all lines to be placed undetground specxﬁcally bocause they think this will give them a

Cod iz
competitive advantage: Require the incumbent, wlw has lines everywhere, to incur the substantial
: |\

cost of putting existing lines underground. The.ﬁew prowdcrs don’t have this expense (or much of

. i : ls:‘
AR
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it), so forcing the incumbent to incur large costs

VARNUM RIDDERING

o037

‘?to their advantag:. It is doubly to the new

provider’s advantage if (as municipal or othcr pohcnes oﬁcn require) tize incumbent installs extra

conduit, which the new providers can thcn use ata f;acuon of the cost :incurred by the incumbent.

VI. CONCLUSION 3
|

For the reasons set forth above, the threerPe

253, 00-254 and 00255 should be dismissed without

February 14, 2001
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